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Same Sex marriages:
a zillionth question

Legalizing same sex marriages in India may not be the best option considering the repercussions
reported from most liberalized societies in the Western hemisphere. Humane approach to same sex
unions should be embraced without hesitation. An open, flexible, countrywide debate on ramifications
of legalizing same sex marriages is advisable.
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Background and Context

A five-judge Constitution Bench headed by Chief Justice DY Chandrachud
comprising Justices SK Kaul, SR Bhat, Hima Kohli, and PS Narasimha, reserved its
judgment on May 11, 2023. This followed a rigorous ten-day session during which senior
advocates AM Singhvi, Raju Ramachandran, KV Viswanathan, Anand Grover, and Saurabh
Kirpal presented their arguments on behalf of the petitioners. On the other side, Attorney
General R Venkataramani, Solicitor General Tushar Mehta represented the Centre, and senior
counsel Kapil Sibal appeared for Jamiat-Ulama-i-Hind.

India is widely recognised for its profound socio-religious diversity, which constitutes a
mosaic of various belief systems. Marriage in India holds significant social and ritualistic
importance, traditionally viewed as a union between a man and a woman. Serving as a crucial
component of every individual's life, marriage has been instrumental in the propagation of
future generations, making it a fundamental institution of human society throughout history.

The issue of same-sex marriage has elicited concerns from various organisations,
emphasising the necessity for a cautious and prudent approach. Numerous socio-religious
groups have expressed apprehensions, perceiving it as a social experiment engineered by a
select few. The complexity of the matter is further exacerbated by the fact that it carries
substantial social and moral implications that cannot be disregarded.

Globally, as of 2022, 68 countries have criminalised homosexuality, while 32 countries
legally recognise same-sex marriages.

In 2018, a five-judge constitution bench of the Supreme Court, led by Chief Justice Dipak
Misra and including Justices R.F. Nariman, A.M. Khanwilkar, D.Y. Chandrachud, and Indu
Malhotra, unanimously decriminalised the 156-year-old colonial-era provisions of section
377 of the Indian Penal Code (IPC), which criminalised consensual unnatural sex. Justice
Indu Malhotra, the sole female judge on the Constitution Bench, stated, "History owes an

apology."

In India, every citizen, regardless of their sex, caste, creed, race, religion, or region, possesses
rights enshrined in the constitution. India accepts and respects individuals from all walks of
life, allowing them to live freely without inhibition, restrictions, or social boycotts. However,
it is important to note that the institution of marriage, which holds a sacred place in Hindu
philosophy and is deeply rooted in family and societal values, should not be infringed upon.

Institution of Marriage in India

In Indian culture, marriage is perceived as a union between two biological heterosexual
individuals with the purpose of advancing the human race, rather than a mere contractual
agreement between two individuals. Through the exchange of marriage vows, two individuals
enter into a union that encompasses emotional, physical, mental, and spiritual dimensions.
The religious texts of various world religions unanimously assert that marriage is a religious
concept.



Hindu Concept of Marriage

Marriage holds significant cultural and historical value in India. Marriage is an
institution as per Indian ethos and Hindu practice. Unlike in many Western
countries, marriage is not a ‘contract’ for physical union alone. Instead, it’s a
socio-economic institution having huge implication for the ‘families’, ‘society’
and India as a ‘nation’.

The Hindu scriptures expound upon an ordered sequence of life stages. The four
stages of life in Hindu dharma are known as ashramas, namely Brahmacharya
(the stage of a student), Grhastha (the stage of a householder), Vanaprastha (the
stage of a forest walker or forest dweller), and Sannyasa (the stage of a
renunciate). The four ashramas are regarded as a significant life-cycle model
framework.

The Grhastha ashram pertains to the phase of an individual's life that involves
marriage, and encompasses the responsibilities of managing a household,
nurturing a family, providing education to one's children, and engaging in a
social life that revolves around the family unit.

In Vishnu Puran it states that “When the scriptural studies appropriate to the
student have been completed, and he has received blessings of his Guru, let him
enter into the order of the Grhastha (householder). Let him pursue and obtain,
by ethical ways, home, wife, and wealth, discharge to the best of his ability the
duties of his life's stage. He should satisfy the soul of his ancestors with funeral
cakes; the gods with oblations; guests with hospitality; the sages with holy
study; the progenitors of mankind with progeny; the spirits with reverence; and
all the world with words of truth.”!

Hindu marriage is a unique kind of vow, oath, or commitment that
acknowledges the interdependence of marriage, procreation, parenting, and the
family unit. There is no evidence for any manifestation of the connection
between marriage and sexual expression between the same-sexes in Hindu
rituals.

Concept of Marriage as per Quran

The permissibility (halal) of the innate attraction between two individuals is
contingent upon the institution of marriage. The Holy Qur'an acknowledges a
special sacred bond that assures procreation, specifically between a male and a
female, and the corresponding rights and responsibilities that stem from it.



According to the Quran, the primary purpose of a spouse is to safeguard against
immoral desires. However, engaging in sexual activity outside of the context of
marriage and without the intention of procreation renders such behaviour
forbidden (haram).

The Hadith, which comprises several stories documenting the utterances and
actions of Muhammad and his associates, holds comparable authority to the
Qur'an. It is unequivocal in its denial of male homosexual activities. According
to the Qur'an (4:16), men who engage in sexual misconduct together are subject
to unspecified punishment unless they express remorse and repent.2

The Prophet is believed to have advised that both the male and female partners
involved in Zina, which refers to illicit heterosexual intercourse, are to be
punished equally with the penalty of execution by stoning.

Concept of Marriage as per Bible

The discourse surrounding the biblical principles and perspectives of Jesus
about same-sex marriage has been a subject of extensive discussion. Numerous
scholars and campaigners contend that the primary emphasis of the Bible is to
enthusiastically embrace our contemporary society with a receptive mindset and
compassionate spirit. According to this line of reasoning, it is impossible to
refute the notion of an institution as presented in scripture.

Jesus establishes marriage as a union between a male and a female. This is
believed to represent the notion that God created male and female individuals to
collaborate to care for the entire creation. Based on this particular definition, the
concept of same-sex marriage is deemed ineligible.? Jesus did not explicitly
address the topic of same-sex marriage, as his portrayal of marriage inherently
precluded it.

The institution of marriage represents the collaborative efforts of two
individuals in managing the diverse aspects of God's creation. The management
of humanity is considered the pinnacle of design, as it is the context in which
God calls upon individuals to exercise ethical stewardship. The creation of male
and female by God is a complementary combination.

It appears that neither Jesus, Paul, nor God the Father, who is believed to have
inspired scripture, acknowledged the concept of homosexual marriage.



The inclusion of a new category in marriage is contrary to the trajectory of
marriage as outlined in every scripture.

Countries outlaws the same-sex marriage

Afghanistan

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW:
Articles 645, 647, 648, 649

CATEGORY OF OFFENSE:
Homosexual acts

LEGAL PROVISION(S): Livat (sodomy),
musahegeh (lesbian sex), tafkiz (thigh sex)
Under the previous penal code, "pederasty,"
not further defined, was criminalized, as was
all sex outside of marriage (zina).

Algeria .;
TYPE OF LAW

Outlaws same-sex relations

NAME OF LAW:
1966 Penal Code, article 338.

CATEGORY OF OFFENSE:
Homosexual acts

LEGAL PROVISION(S): Homosexual acts

Two months to 2 years in prison and a fine of
between 500 and 2,000 Algerian dinars (US$5
to $20).

Bangladesh -

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW:
Penal Code 1860, section 377.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Carnal intercourse
against the order of nature

Ten years to life in prison.

Brunei R

TYPE OF LAW : Outlaws same-sex relations,
Criminalizes forms of gender expression

NAME OF LAW: Penal Code of 1951, Chapter
22 (Revised Edition 2001),

CATEGORY OF OFFENSE:
Unnatural/indecent acts; homosexual acts

LEGAL PROVISION(S): Carnal intercourse
against the order of nature; liwat (sodomy);
musahaqah (sex between women)

Death penalty for anal sex; 40 lashes for sex
between women

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Law No. 1/05 of April 22,
2009, on the Revision of the Criminal Code,
article 567.

CATEGORY OF OFFENSE:
Homosexual acts

LEGAL PROVISION(S): Sexual relations with
someone of the same sex

Three months to 2 years in prison and/or a fine
of 50,000 to 100,000 francs (US$30 to $60).

Cameroon

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Cameroon Penal Code of
1967, article 347 bis.

CATEGORY OF OFFENSE:
Homosexual acts

LEGAL PROVISION(S): Sexual relations
between persons of the same sex

Six months to 5 years in prison and a fine of
CFA 20,000 to 200,000 (US$35 to $350).
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TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW:
Chad Penal Code 2017

CATEGORY OF OFFENSE:
Homosexual acts

LEGAL PROVISION(S): Sexual relations with
someone of the same sex

Three months to 2 years in prison; fine of
50,000 to 500,000 FCFA (US $87-$870).

Comoros L

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW:Penal Code of the Federal
Islamic Republic of Comoros, 1995, article 318.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Impudent acts or acts
against nature

Two to 5 years in prison and a fine of 50,000 to
1,000,000 francs (US$120 to $2,320).
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TYPE OF LAW
Outlaws same-sex relations

Ok,
4*
Yo

X
*.

NAME OF LAW:
Crimes Act 1969, sections 154, 155.

CATEGORY OF OFFENSE:
Sodomy

LEGAL PROVISION(S): Sodomy; indecency
between males

Five to 7 years in prison.

TYPE OF LAW : Outlaws same-sex relations,
Criminalizes forms of gender expression

NAME OF LAW: Sexual Offences Act 1998,
article 16.

CATEGORY OF OFFENSE:
Buggery; unnatural/indecent acts

LEGAL PROVISION(S): Buggery; gross
indecency Four to 10 years in prison if
committed by an adult, and admission to a
psychiatric hospital, if ordered by a court. Five
years in prison if committed by a minor.

—
Egypt —

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Law 10/1961 on the Combating
of Prostitution, article 9(c), article 1.

CATEGORY OF OFFENSE:
Debauchery

LEGAL PROVISION(S): Habitually engaging in
fujur (debauchery); incitation to debauchery
Three months to 3 years in prison. May be
placed in "special reformatory" upon completion
of prison sentence. Fine between 25 LE and 300

LE (US$3 and $40).

Eritea | O

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Penal Code of 2015, article
310, 311.

CATEGORY OF OFFENSE:
Homosexual acts

LEGAL PROVISION(S): Homosexual conduct:
an act corresponding to the sexual act, or
any other indecent sexual act

Five to 7 years in prison.




TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW:
Common law offense.

CATEGORY OF OFFENSE:
Sodomy

LEGAL PROVISION(S): Sodomy

Unspecified.

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW:Criminal Code of the Federal
Democratic Republic of Ethiopia, Proclamation
No. 414/2004, articles 629 and 630.

CATEGORY OF OFFENSE:
Homosexual acts

LEGAL PROVISION(S): Homosexual and other
indecent acts

Up to 15 years in prison.

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Gambia Criminal Code (Act No.

25 of 1933), amended 1965; Gambia Criminal
Code (Amendment) Act, 2005; Gambia Criminal
Code (Amendment) Act, 2014.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Unnatural acts;
aggravated homosexuality

Fourteen years to life in prison.

Ghana e

TYPE OF LAW : Criminal Code 1960
(amended 2003), section 104.

NAME OF LAW: Sexual Offences Act 1998,
article 16.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Unnatural carnal
knowledge

Up to 3 years in prison
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Grenada P

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Criminal Code of 1987,
article 431.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Grossly indecent
act; unnatural connexion

Ten years in prison.

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Penal Code of the Republic
of Guinea, 2016, article 274.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Indecent acts or acts
against nature

Six months to 3 years in prison.
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TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Criminal Law (Offences)
Act, 1998, articles 352, 354.

CATEGORY OF OFFENSE:
Buggery; unnatural/indecent acts

LEGAL PROVISION(S): Buggery; gross
indecency

Two years for "gross indecency" between
men; life for "buggery."

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Islamic Penal Code of Iran,
2013, articles 233-41.

CATEGORY OF OFFENSE:
Homosexual acts

LEGAL PROVISION(S): Liwat (sodomy); tafkhiz
(thigh sex); musahegeh (lesbian intercourse)

Sentences range from 31 lashes (for
homosexual acts other than anal sex or thigh
sex) to 100 lashes to death.

>

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Offences Against the Person
Act, 1864, section 76.

CATEGORY OF OFFENSE:
Buggery

LEGAL PROVISION(S): Buggery

Ten years in prison and hard labor.

Konya =1

TYPE OF LAW : Criminal Code 1960
(amended 2003), section 104.

NAME OF LAW: Penal Code of Kenya,
Revised Edition 2012 [2010], section 162, 165.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Carnal knowledge
against the order of nature; acts of gross
indecency between males Five years for
"indecent practices between males," fourteen
years for "carnal knowledge against the order
of nature."

'

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Kiribati Penal Code,
Revised Edition 1977, section 153, 155.

CATEGORY OF OFFENSE:
Buggery; unnatural/indecent acts

LEGAL PROVISION(S): Unnatural offences;
buggery; indecency between males

Fourteen years in prison.

TYPE OF LAW: Outlaws same-sex relations,
Criminalizes forms of gender expression

NAME OF LAW: Kuwait Penal Code (1960),
Law No. 16, article 193.

CATEGORY OF OFFENSE:
Homosexual acts

LEGAL PROVISION(S): Consensual
intercourse between adult men

Up to 7 years in prison.




Lobanon — |NES

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Criminal Code of 1943,
article 534.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Sexual relations
contrary to the order of nature

Up to 1 year in prison.
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Liberia
TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Penal Law - Title 26 - Liberian
Code of Laws Revised, 1978, article 14.74.

CATEGORY OF OFFENSE:
Sodomy; unnatural/indecent acts

LEGAL PROVISION(S): Voluntary sodomy

One year in prison.

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Libyan Penal Code of 1953, as

amended by Law No. 70 (1973), articles 407-408.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Indecent acts

Up to 5 years in prison.

TYPE OF LAW : Outlaws same-sex relations,
Criminalizes forms of gender expression

NAME OF LAW: Penal Code of 1930
(amended 2010), sections 153, 137A.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Carnal knowledge
against the order of nature; indecent
practices between males; indecent practices
between females Sexual acts between men:
up to 14 years in prison; sexual acts between
women: 5 years in prison.

Malaysia LSS

TYPE OF LAW:Outlaws same-sex relations,
Criminalizes forms of gender expression

NAME OF LAW: Malaysia Penal Code, 2006,
section 377A, 377B, 377D. State Sharia
(Islamic) laws also apply.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Carnal intercourse
against the order of nature, outrages on
decency. Up to 20 years in prison, whipping,
and fines (state Sharia laws).

TYPE OF LAW: Outlaws same-sex relation

NAME OF LAW: Maldives Penal Code,
Section 410, 411, 412.

CATEGORY OF OFFENSE:
Various offenses

LEGAL PROVISION(S): Sexual intercourse
with a person of the same sex; indecent
acts with a person of the same sex;
unlawful marriage 6 months to 8 years in
prison, up to 100 lashes for "unlawful sexual
intercourse."
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TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Penal Code of 1983,
articles 306, 308.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Indecent acts
between men; indecent acts between
women Indecent acts between men: death
by stoning; indecent acts between women:
up to 2 years in prison and a fine of up to
MRO 60,000 (US$210).

[Mauritius Ry
TYPE OF LAW

Outlaws same-sex relations

NAME OF LAW: Mauritius Criminal Code of
1838, section 250.

CATEGORY OF OFFENSE:
Sodomy

LEGAL PROVISION(S): Sodomy

Five years in prison.

TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Penal Code of 1962,
article 489.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Lewd or
unnatural acts with an individual of the
same sex Six months to 3 years in
prison; fines of between 120 and 1,000
dirhams (US$10 to $110).

Myanmar

TYPE OF LAW : Criminalizes same-sex
conduct

NAME OF LAW: Penal Code 1861, section
377

CATEGORY OF OFFENSE:
"Unnatural offences"

LEGAL PROVISION(S): "Carnal intercourse
against the order of nature"

Up to 20 years in prison, fine

Namibia [~

TYPE OF LAW: Outlaws same-sex relations
NAME OF LAW: Common law offense.

CATEGORY OF OFFENSE:
Sodomy; unnatural/indecent acts

LEGAL PROVISION(S): Sodomy, "unnatural
sexual offences" between men

Unspecified.

TYPE OF LAW: Outlaws same-sex relations

NAME OF LAW: Kuwait Penal Code (1960),
Law No. 16, article 193.

CATEGORY OF OFFENSE:
Various offenses

LEGAL PROVISION(S): Carnal intercourse
against the order of nature; entering into a
same-sex marriage contract or civil union; making
public show of same-sex amorous relationship;
registering, operating, or participating in gay
clubs, societies, and organization Up to 14 years in
prison; death penalty (state Sharia laws). Nigeria falls
into the "mixed sentences" category because it has
various types of laws, under both criminal and Sharia
law, which criminalize consensual same-sex conduct.




TYPE OF LAW

Outlaws same-sex relations TYPE OF LAW: Outlaws same-sex relations,

Criminalizes forms of gender expression
NAME OF LAW: British Mandate Criminal
Code Ordinance No. 74 of 1936, section
152(2).

NAME OF LAW: Omani Penal Code No. 7/1974,
articles 33, 223.

CATEGORY OF OFFENSE:

CATEGORY OF OFFENSE: Homosexual acts

Unnatural/indecent acts

LEGAL PROVISION(S): Homosexual and

LEGAL PROVISION(S): Carnal knowledge lesbian intercourses

against the order of nature

- Six months to 3 years in prison.
Up to 10 years in prison.

Pakistan Papua New Guinea

TYPE OF LAW

. TYPE OF LAW :
Outlaws same-sex relations

Outlaws same-sex relations

NAME OF LAW: Pakistan Penal Code (XLV

NAME OF LAW: Criminal Code Act 1974,
of 1860), section 377

section 210, 212.

CATEGORY OF OFFENSE:

CATEGORY OF OFFENSE:
Unnatural/indecent acts

Unnatural/indecent acts

LEGAL PROVISION(S): Carnal

; LEGAL PROVISION(S): Unnatural offences;
knowledge against the order of nature

indecent practices between males

.Life in prison; or 2 to 10 years in prison

. Up to 14 years in prison.
and fine.

atar [ | Saint Lucia

TYPE OF LAW: Outlaws
same-sex relations

TYPE OF LAW: Outlaws same-sex relations

NAME OF LAW: Penal Code, Law No. (ll) of
2004, articles 296, 298. Sharia law also
applies to Muslims.

NAME OF LAW: Criminal Code, No. 9 of
2004, sections 132, 133.

CATEGORY OF OFFENSE:

CATEGORY OF OFFENSE: Buggery

Sodomy

LEGAL PROVISION(S): Acts of Gross

LEGAL PROVISION(S): "Leading, Indencecy; Buggery

instigating or seducing a male anyhow for
sodomy or dissipation."

One to 3 years in prison; flogging; death
penalty (Sharia law).

Five to 10 years in prison.




Saint Vincent and The "
Grenadines ()
TYPE OF LAW

Outlaws same-sex relations

NAME OF LAW: Criminal Code, 1990
Edition, sections 146, 148.

CATEGORY OF OFFENSE:
Buggery

LEGAL PROVISION(S): Acts of Gross
Indencecy; Buggery

Five to 10 years in prison.

*
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TYPE OF LAW:
Outlaws same-sex relations

NAME OF LAW: Crimes Act 2013, No. 10,
section 67.

CATEGORY OF OFFENSE:
Sodomy

LEGAL PROVISION(S): Sodomy

Up to 5 years in prison.

Saudi Arabia

TYPE OF LAW: Outlaws same-sex relations,
Criminalizes forms of gender expression

NAME OF LAW: There is no codified penal Law in
Saudi Arabia. Sentences are derived from
interpretations of Sharia law.

CATEGORY OF OFFENSE: Homosexual acts
as interpreted based on sharia

LEGAL PROVISION(S): Undefined.

According to some interpretations of Sharia, the
death sentence may be handed down for certain
homosexual acts. Other penalties mmay include
100 blows of the whip and banishment for 1 year.

1l

TYPE OF LAW :
Outlaws same-sex relations

NAME OF LAW: Penal Code of 1965, article
319 (para. 3).

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Indecent acts; acts
against nature with a person of the same
sex

One to 5 years in prison; fine of 100,000 to
1,500,000 CFA (US$170 to $2,600).

Sierra Leone r—

TYPE OF LAW: Outlaws same-sex relations

NAME OF LAW: Offences against the
Person Act 1861, section 61.

CATEGORY OF OFFENSE:
Buggery

LEGAL PROVISION(S): Buggery

Ten years to life in prison.

Solomon Islands m

TYPE OF LAW:
Outlaws same-sex relations

NAME OF LAW: Penal Code (Revised
Edition 1996), sections 160-162.

CATEGORY OF OFFENSE:
Buggery; unnatural/indecent acts

LEGAL PROVISION(S): Buggery; indecent
practices

Up to 14 years in prison.
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TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Penal Code, Legislative
Decree No. 5/1962, articles 409, 410.

CATEGORY OF OFFENSE:
Homosexual acts

LEGAL PROVISION(S): Carnal intercourse
or acts of lust with a person of the same
sex

Two months to 3 years in prison; security
measures.

| South Sudan
TYPE OF LAW: Outlaws same-sex relations,

Criminalizes forms of gender expression

NAME OF LAW: Penal Code Act 2008, section
248.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Carnal intercourse
against the order of nature

Up to 10 years in prison; fine.

sritanka | | 5

TYPE OF LAW: Outlaws same-sex relations

NAME OF LAW: Penal Code (as amended by
the Penal Code (Amendment) Act, No. 22 of
1995), articles 365, 365A.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Unnatural offenses;
Acts of gross indecency between persons

Up to 10 years in prison, fine.

TYPE OF LAW :
Outlaws same-sex relations

NAME OF LAW: Penal Code 1991 (Act No. 8
1991), sections 148, 151

CATEGORY OF OFFENSE:
Sodomy, unnatural/indecent acts

LEGAL PROVISION(S): Sodomy, gross
indecency

5 years in prison for first and second
convictions; life in prison if convicted for the

Syria_ flmm

TYPE OF LAW: Outlaws same-sex relations

NAME OF LAW: Penal Code of 1949, article
520.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Unnatural sexual
intercourse

Up to 3 years in prison.

Tanzania

7

NAME OF LAW: Penal Code of 1945 (as
amended by the Sexual Offences Special
Provisions Act, 1998), section 138(a), 154.

TYPE OF LAW:
Outlaws same-sex relations

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Unnatural offenses,
gross indecency

Thirty years to life in prison.
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TYPE OF LAW
Outlaws same-sex relations

NAME OF LAW: Penal Code of 13 August
1980 (amended 2000), article 88.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Indecent acts or
acts against nature

One to 3 years in prison; fine between
100,000 and CFA 500,000 (US$170 to
$870).

Tonga o3

TYPE OF LAW: Outlaws same-sex relations,
Criminalizes forms of gender expression

NAME OF LAW: Criminal Offences Act, 1988
Revised Edition, sections 136, 139, 142.

CATEGORY OF OFFENSE:
Sodomy

LEGAL PROVISION(S): Sodomy

Up to 10 years in prison; whipping.

TYPE OF LAW: Outlaws same-sex relations

NAME OF LAW: Penal Code of 1913 (as
modified), article 230.

CATEGORY OF OFFENSE: Sodomy;
homosexual acts

LEGAL PROVISION(S): Liwat (sodomy);
musaheqeh (sex between women).

Three years in prison.

Turkmenistan

TYPE OF LAW :
Outlaws same-sex relations

NAME OF LAW: Criminal Code of
Turkmenistan No. 222-1 of June 12, 1997 (as
amended up to November 9, 2013), article 135.

CATEGORY OF OFFENSE:
Sodomy

LEGAL PROVISION(S): Sodomy: sexual acts
between men

Two years in prison, between 5-10 years in
prison if repeated.

TYPE OF LAW: Outlaws same-sex relations

NAME OF LAW: Penal Code, Revised
Edition 2008, section 153-155.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Unnatural offenses;
buggery; indecent practices between
males

Up to fourteen years in prison.

Uganda

TYPE OF LAW:
Outlaws same-sex relations

NAME OF LAW: Penal Code Act of 1950
(Chapter 120), (as amended), section 145,
148.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Carnal knowledge
against the order of nature; gross indecency

Life in prison.




United Arab Emirates =

TYPE OF LAW: Outlaws same-sex relations;
Criminalizes forms of gender expression

NAME OF LAW: Penal Code Article 409

CATEGORY OF OFFENSE:
Sodomy between adult men

LEGAL PROVISION(S): Sodomy

No less than six months imprisonment, and the
offense can only be prosecuted on the basis of
a complaint by a guardian, allowing judges’
discretion to provide harsher sentences.

TYPE OF LAW: Outlaws same-sex relations

NAME OF LAW: Criminal Code of the Republic
of Uzbekistan, 1994, article 120.

CATEGORY OF OFFENSE:
Homosexual acts

LEGAL PROVISION(S): Besoqolbozlik
(consensual intercourse between men)

Up to 3 years in prison.

—

TYPE OF LAW: Outlaws same-sex relations

NAME OF LAW: Penal Code 1994, articles
264, 268.

CATEGORY OF OFFENSE: Homosexual acts

LEGAL PROVISION(S): Penetration in the
anus (men); sexual stimulation by rubbing
(women)

Homosexual acts between men: 100 lashes, 1
year in prison (unmarried men), death by stoning
(married men); homosexual act between women:
100 lashes, up to 3 years in prison.

TYPE OF LAW :
Outlaws same-sex relations

NAME OF LAW: Penal Code Act (as amended
by Act No. 15 of 2005), sections 155, 156.

CATEGORY OF OFFENSE:
Unnatural/indecent acts

LEGAL PROVISION(S): Carnal knowledge
against the order of nature, gross indecency

Seven years to life in prison.

S L~ “*
Zimbabwe

TYPE OF LAW: Outlaws same-sex relations

NAME OF LAW: Criminal Law (Codification
and Reform) Act, (Effective 2006), section 73.

CATEGORY OF OFFENSE:
Sodomy

LEGAL PROVISION(S): Sodomy

Up to 1 year in prison and/or fine.




Countries legalise the same-sex marriage

Andorra I*ﬁ'll

AVAILABLE INSTITUTION: Civil Union
RECOGNIZED SINCE: 2014
ROAD: Legislative

JURISDICTION: Countrywide

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2010
ROAD: Legislative

JURISDICTION: Countrywide

S
IS
Australia [~
AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2017

ROAD: Referendum/Legislative

JURISDICTION: Countrywide

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2019
ROAD: Judicial

JURISDICTION: Countrywide

Belgium I I

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2003
ROAD: Legislative

JURISDICTION: Countrywide

AVAILABLE INSTITUTION: Marriage

RECOGNIZED SINCE: 2013

ROAD: Judicial

JURISDICTION: Countrywide




Ad

AVAILABLE INSTITUTION: Civil Union
RECOGNIZED SINCE: 2005
ROAD: Legislative/Judicial

JURISDICTION: Countrywide

‘Argentina | * e

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2021
ROAD: Legislative

JURISDICTION: Countrywide

(Colombia [

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2016
ROAD: Judicial

JURISDICTION: Countrywide

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2020
ROAD: Judicial

JURISDICTION: Countrywide

Croatia_ s

AVAILABLE INSTITUTION: Civil Union
RECOGNIZED SINCE: 2003
ROAD: Legislative

JURISDICTION: Countrywide

Cyprus "(

AVAILABLE INSTITUTION: Civil Union
RECOGNIZED SINCE: 2015
ROAD: Legislative

JURISDICTION: Countrywide




Czech Republic -

AVAILABLE INSTITUTION: Civil Union
RECOGNIZED SINCE: 2006
ROAD: Legislative

JURISDICTION: Countrywide

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2012

ROAD: Legislative

JURISDICTION: Countrywide

Ecuador [*C 7

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2019
ROAD: Judicial

JURISDICTION: Countrywide

AVAILABLE INSTITUTION: Civil Union
RECOGNIZED SINCE: 2016
ROAD: Legislative

JURISDICTION: Countrywide

Finland b o

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2017
ROAD: Citizens' Initiative/ Legislative

JURISDICTION: Countrywide

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2013
ROAD: Legislative

JURISDICTION: Countrywide




Germany |

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2017
ROAD: Legislative

JURISDICTION: Countrywide

i

AVAILABLE INSTITUTION: Civil Union

RECOGNIZED SINCE: 2015

ROAD: Legislative

JURISDICTION: Countrywide

I
Hungary e

AVAILABLE INSTITUTION: Civil Union
RECOGNIZED SINCE: 2010
ROAD: Legislative

JURISDICTION: Countrywide

iceland =

AVAILABLE INSTITUTION: Marriage

RECOGNIZED SINCE: 2010

ROAD: Legislative

JURISDICTION: Countrywide

ireland | |

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2015
ROAD: Referendum/Legislative

JURISDICTION: Countrywide

Isracl ET

AVAILABLE INSTITUTION: Unregistered
cohabitation

RECOGNIZED SINCE: 2010

ROAD: Legislative

JURISDICTION: Countrywide




iay | [

AVAILABLE INSTITUTION: Civil Union
RECOGNIZED SINCE: 2016
ROAD: Legislative

JURISDICTION: Countrywide

AVAILABLE INSTITUTION: Civil Union
RECOGNIZED SINCE: 2011
ROAD: Legislative

JURISDICTION: Countrywide

(.
Luxembourg e

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2015
ROAD: Legislative

JURISDICTION: Countrywide

a
[ 2]
m J

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2017
ROAD: Legislative

JURISDICTION: Countrywide

wexico| |8

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2015
ROAD: Legislative/Judicial

JURISDICTION: Partial

AVAILABLE INSTITUTION: Civil Union
RECOGNIZED SINCE: 2019

ROAD: Legislative

JURISDICTION: Countrywide
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Netherlands —

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2001
ROAD: Legislative

JURISDICTION: Countrywide

New Zealand

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2013
ROAD: Legislative

JURISDICTION: Countrywide

Norway 5=

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2009
ROAD: Legislative

JURISDICTION: Countrywide

Portugal

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2010
ROAD: Legislative/Judicial

JURISDICTION: Countrywide

m“

AVAILABLE INSTITUTION: Civil Union
RECOGNIZED SINCE: 2019
ROAD: Legislative

JURISDICTION: Countrywide

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2022
ROAD: Legislative/Judicial

JURISDICTION: Countrywide




South Atrica |l >—

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2006
ROAD: Legislative

JURISDICTION: Countrywide

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2005
ROAD: Legislative

JURISDICTION: Countrywide

Sweden [t
I N
AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2009

ROAD: Legislative

JURISDICTION: Countrywide

AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2021
ROAD: Referendum/Legislative

JURISDICTION: Countrywide

AVAILABLE INSTITUTION: Marriage

RECOGNIZED SINCE: 2019

ROAD: Legislative/Judicial

JURISDICTION: Territory-wide

/
\

United Kingdom B—

AVAILABLE INSTITUTION: Marriage and
Civil Unions

RECOGNIZED SINCE: 2005 and 2014
ROAD: Legislative

JURISDICTION: Marriage equality in
England, Scotland, Wales. Civil
Partnership only in Northern Ireland.




United States of America = =

AVAILABLE INSTITUTION: Marriage AVAILABLE INSTITUTION: Marriage
RECOGNIZED SINCE: 2015 RECOGNIZED SINCE: 2013

ROAD: Legislative/Judicial ROAD: Legislative

JURISDICTION: Countrywide JURISDICTION: Countrywide
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The Decision-Making Dilemma: Should it be the Legislature or
Judiciary?

India is renowned for its rich socio-religious diversity, which is a mosaic of
various belief systems. In light of this, any matter that has the potential to
disrupt the fundamental social structure or cause a significant impact on our
socio-cultural and religious beliefs must be subjected to a legislative process.
The legislative body, being the embodiment of the people's will, is best
equipped to address such sensitive issues with the utmost care and prudence.

It is pertinent to note that the issue has evoked strong reactions from various
quarters, highlighting the need for cautious and prudent handling. In particular,
certain socio-religious groups have expressed their apprehensions over the
matter, perceiving it to be a social experiment engineered by a select few. The
complexity of the issue is compounded by the fact that it carries both social and
moral implications that cannot be ignored.

In this context, the pendency of the same-sex marriage issue before the Supreme
Court has raised concerns among responsible and prudent citizens regarding
their children’s future. The Bar Council of India, in its resolution on 23.04.2023,
has explicitly stated that more than 99.9% of the country's populace opposes the
concept of same-sex marriage.

It is essential to acknowledge that any proposed changes to the societal fabric
must be evaluated with great deliberation and care, as it could potentially have
far-reaching consequences. The Indian populace's deeply rooted socio-cultural
and religious beliefs must be given due consideration in any decision-making
process. As such, the legislature, as a body truly reflective of the will of the
people, is well-suited to handle matters of such sensitivity and magnitude.

The issue of same-sex marriage requires a thorough and meticulous evaluation,
considering its potential impact on the country's social structure and religious
beliefs. The Bar Council of India's resolution and the views of the vast majority
of the Indian populace underscore the need for any changes in societal norms to
be appropriately addressed through a legislative process.

The conventions surrounding marriage have evolved over time, influenced by
various socio-cultural and religious factors that have shaped the perception and
understanding of the institution. However, the fundamental principle that
marriage is a union between a biological male and female for the purpose of
procreation and recreation has remained a constant, woven into the fabric of
human societies throughout history.



India, as a nation of diverse religions, has a rich heritage of recognizing and
honoring the institution of marriage as a sacred bond between a biological male
and female, which has been upheld and celebrated for centuries. Marriage is not
just a union between two individuals of the opposite sex, but a crucial element
of the social fabric that serves the noble purpose of human procreation and
advancement.

Marriage in India is not merely a contractual agreement between two
individuals but rather an institution that binds two families together. It is
celebrated with great pomp and ceremony, akin to a festival, underscoring its
cultural significance in Indian society.

Given the deep cultural and historical importance of marriage in India, any
attempt to alter the traditional understanding of marriage would have far-
reaching consequences on the country's social fabric and cultural heritage.

Chief Justice of India’s stance on Same-sex marriage

Chief Justice of India DY Chandrachud while hearing the batch of petitions
seeking legal recognition for same-sex marriage in India, said, “The very notion
of a biological man is absolute which is inherent”, He added, “There is no
absolute concept of a man or an absolute concept of a woman at all. It's not the
question of what your genitals are. It's far more complex, that’s the point. So
even when Special Marriage Act says man and woman, the very notion of a man
and a woman is not an absolute based on genitals."

Various Entities' Resolutions opposing Same-Sex Marriage

Bar Council of India Annexure 1
All district Bar associations of Delhi Annexure 2
Vishwa Hindu Parishad Annexure 3
Hindu Dharma Acharya Sabha Annexure 4
Rajasthan Brahman Mahasabha Yuva Prakoshth Jodhpur | Annexure 5

Hearing of the case in Supreme Court of India

Same-sex marriage has been a contentious subject globally for numerous years.
The matter of same-sex marriage in India was brought to the forefront on
November 25, 2022, when Supriyo Chakraborty and Abhay Dang, a



homosexual couple, submitted a petition to the Supreme Court of India
requesting the acknowledgement of same-sex marriage within the framework of
the special marriage act.

The case was presented before a bench consisting Chief Justice of India (CJI)
DY Chandrachud and Justice Hima Kohli heard the matter before seeking the
response of the Central government and its top law officer. The bench directed,
"Issue notice returnable in 4 weeks. Liberty to serve the central agency. Notice
shall be issued to the Attorney General."4

The Supreme Court issued a directive on January 6, 2023, that requires
consolidating all pending applications for legal recognition of same-sex
marriage from multiple high courts to the Apex court. The Supreme Court has
notified on supplementary petitions filed on various dates, particularly January
30, February 10, February 20, and March 3, 2023, seeking comparable relief.
These petitions have been consolidated with the primary case.

The Centre filed an affidavit on March 12, 2023, opposing same-sex marriage
before the Supreme Court. The testimony contended that the concept of an
Indian family is predicated on the presence of a biological male and female and
that the court lacks the authority to alter the country's legal framework, which is
deeply entrenched in cultural and religious traditions.

On March 13, the Supreme Court referred the matter to a Constitution Bench,
considering the broader context of the petitions and the interconnectedness of
the statutory system and constitutional rights.

The Jamiat Ulama-I- Hind expresses opposition to the rationale behind the legal
recognition of same-sex marriages on April 1, 2023, contending that the Islamic
faith's unequivocal and firmly established prohibition of homosexuality
precludes such recognition.

On April 15, 2023, the Supreme Court declared the composition of a five-judge
adjudicatory body that will deliberate on a group of petitions seeking lawful
acknowledgement of same-sex marriage.

On April 17, 2023, the Centre presented a renewed petition to challenge the
legitimacy of a set of arguments. The Solicitor General initiated the submission,
and the Chief Justice of India directed it to be included in the docket alongside
the principal matter.



As per the National Commission for Protection of Child Rights (NCPCR), on
April 17, 2023, it has been suggested that "same-sex youngsters may not have
had as much exposure to traditional gender role models, which may affect how
they perceive gender roles and gender identity."

The legal recognition of same-sex marriage was the subject of a batch of
petitions heard by a five-judges bench of the Supreme Court on April 18, 2023.
The bench was headed by CJI DY Chandrachud and included Justices Sanjay
Kishan Kaul, S Ravindra Bhat, PS Narasimha, and Hima Kohli. The petitioners
are represented by advocates Mukul Rohatgi, Arundhati Katju, and Menaka
Guruswamy, while Solicitor General Tushar Mehta represents the government
of India.

On the first day of the hearing, the bench of judges said, "We are not going into
the personal laws, and now you want us to get into it. Why? How can you ask
us to decide it? We cannot be compelled to hear everything." The Chief Justice
of India said, "We are taking a middle course. We don't have to decide
everything to decide something."

During the second day of proceedings on April 19, 2023, Solicitor General
Tushar Mehta, representing the Centre, submitted a new plea at the beginning of
the hearing. The appeal sought to include all states and Union Territories as
parties to the ongoing lawsuit.

Chief Justice of India DY Chandrachud observed, "When you say that
homosexuality is an innate characteristic, it's also an argument in response to
the contention that this is very elitist or urban or has a certain class bias.
Something which is innate cannot have a class bias. It may be more urban in its
manifestations because more people in urban areas are coming out of the closet.
There is no data coming from the government that this is urban or something."
Justice Ravindra Bhat said, "There are certain things which can be done straight
away without entering other arenas. If there is no prohibition in parent
enactment, it becomes that much easier."

On April 20, 2023, several legal arguments were presented before the apex
court, including those related to the right to health, the status of marriage, the
regulation of having only one child, the issue of harassment, and the legal
recognition of heterosexual relationships. After the hearing, Chief Justice of
India DY Chandrachud said, "Same-sex couples seek the same benefits of



marriage. There are a whole range of benefits that cohabitation and marriage
provide."

Following a ten-day hearing on May 22, 2023, the highest court has reserved its
verdict on same-sex marriage.



Way Forward

1. Debate on legalisation of same sex marriages is not new. This
conversation across communities, people with diverse cultural
backgrounds, religious faiths and practitioners has been there for decades.

2. Even in India, the debate relating to lesbians, gay, bisexuals, trans-
genders, queer and several other forms of sexually oriented people has
been there for over four decades.

3. Supreme Court of India decriminalised homosexuality on September 6,
2018 after having struck down Section 377 of Indian Penal Code (IPC).

4. Preceding this Supreme Court decision by a five judges Constitutional
bench, a nationwide debate within and outside the Parliament helped
build consensus across religious faiths and practices to deal with ‘same
sex’ relationships from a humane angle.

5. After application of Section 377 of IPC was stuck down, pre-colonial era
act that was in force for over 157 years came to end thereby
‘decriminalising’ a different sexual orientation of Indian people.

6. The implication of such decriminalisation was to enable ‘individuals’
with sexual orientation of uniqueness to live at peace, be part of the
society as graceful and equivalent citizens with rights and responsibilities
as any other Indian.

7. Currently, the debate relating to Supreme Court hearing on legalising
‘same sex marriages’ moves into a different zone with serious socio-
economic and cultural implications as a nation, society and race.

8. Bringing about a drastic structural change in Indian society cannot be
limited to ‘wisdom’ and ‘will’ of the honourable judges.

9. As done earlier, an open country-wide debate on possibility of even
considering ‘legalisation’ of same sex marriages will have to happen with
stakeholders consultations at various levels.

10.Social scientists and population experts must be roped in along with
representatives of political parties, religious heads and Dharmic gurus to



develop a framework for this debate.

11.Will of the people on ‘same sex relationships’ must be reflected through a
legislation / act / declaration of the Parliament and such debates can be
held across State Legislatures, Councils and even community
consultations.

12.A decision on ‘same sex marriages’ cannot be limited to precincts of
Supreme Court. In a thriving democracy like India, people’s consultation
and legislation is the preferred way to bring about societal changes.

13.Experiences of global communities and countries that have either
legalised, rejected, criminalised or otherwise should be studied before a
call on legalising same sex marriages is even considered.

14.State of ‘gender fluidity’ that Chief Justice of India referred to has had
devastating impact in most liberal societies and communities across
Western world leading to complications in use of even public toilets,
changing rooms, sports events, gender-specific schools, social gatherings
to mental health issues in individuals with varied sexual orientations and
their children.

15.Indian mind-space should be open, flexible and compassionate to
accommodate same sex relationships as part of wider societal matrix
rather than limiting it to rigidity of courts.

16.A decision on legalisation of same sex marriages cannot happen that may
disconnect the entire Indian society from our socio-cultural and
civilisational ethos.



Annexure-1
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BAR COUNCIL OF INDIA

(Statutory Body Constituted under the Advocates Act, 1961)
21, Rouse Avenue Institutional Area, Near Bal Bhawan, New Delhi - 110002

Press Release Dated 23.04.2023

Today, a joint meeting of all the State Bar Councils with Bar Council of India was held
in the Auditorium of Bar Council of India.

Several issues were discussed and deliberated in the joint meeting, but, the two
agendas (i) One relating to the serious disadvantages of concept of same sex marriage;
and to make aware the Supreme Court with the opinion of the Bar of the country;
AND (i) Some law for protection and compensation of lawyers and their families
were too the main issues to be considered and resolved.

The joint meeting was attended by the representatives of all the State Bar Councils of
the country. On the issue relating to the “Same Sex Marriage” the following
resolution has been passed by the Joint Meeting: -

“Resolution dated 23.04.2023: -

1. The Joint Meeting of all the State Bar Councils with Bar Council of India has discussed
and deliberated over this agenda. The ongoing proceedings before the Constitutional
Bench of the Hon'ble Supreme Court in the matter titled as Supriyo @ Supriya
Chakraborty versus Union of India (Writ Pefition (Civil) No. 1011/2022] and other
connected matters is a matter of great anxiety and serious concern for the Bar. The
traditional and old aged marriage laws have been challenged by the petitioners of the
writ case, on the grounds of being unconstitutional, as our laws do nof recognize
marriage between the same-sex couples.

2, India is one of the most socio-religiously diverse countries of the world consisting of a
mosaic of beliefs. Hence, any matter which is likely to tinker with the fundamental social
structure, a matter which has far reaching impact on our socio-cultural and religious
beliefs should necessarily come through Legislative process only, the meeting
unanimously opined. Any decision by the Apex Court in such sensitive matter may
prove very harmfidl for the future generation of our country.

3. There is no gainsaying that the issue at hand is highly-sensitive, commented upon and
eriticized by various sections of society, including socio-religious groups, for being a
social-experiment, engineered by a selected few. This, in addition to if, being socially
and morally compunctive.

4. The responsibility of lawmaking has been entrusted to the legislature under our
Constitution. Certainly the Laws made by the legislature are truly democratic as they
are made after undergoing thorough consultative processes and reflect the views of all
sections of the society. The legislature is accountable to the public.

5. The Joint meeting, thus, is of the unanimous opinion that in view of the sensitivity of
the issue of same sex marriage, having a spectrum of stakeholders from diverse socio-
religious background, it is advisable that this is dealt with after an elaborative
consultation process involving different social, religious groups by the competent
legislature.

Tel, :(91) 011-4922 5000
Fax :(91) 011-4922 5011




Law is essentially a codified societal norm that reflects the collective conscience of its
people. Moreover, religion being intertwined with culture, greatly influences the
codification of law and societal norms in any civilized society.

As per documented history, ever since the inception of human civilization and culture,
marriage has been typically accepted and categorized as a union of biological man and
woman for the twin purpose of procreation and recreation. In such background, it
would be catastrophic to overhaul something as fundamental as the conception of
marriage by any Law Court, howsoever well-intentioned it may be.

Issues pertaining to social and religious connotations should typically be dealt by
Courts through doctrine of deference. The legislature being truly reflective of the will
of the people is best suited to deal with such sensitive issues. Every responsible and
prudent citizen of the country is worried about the future of hisfher children after
coming to know about the pendency of this matter before the Hon'ble Supreme Court.
More than 99.9% of people of the country are opposed to “the idea of same sex
marriage” in our country. The vast majority believes that any decision of the Apex
Court in petitioners’ favour on this issue will be treated to be against the culfure and
socio religious structure of our country. The Bar is the mouthpiece of the common men
and, therefore, this meeting is expressing their anxiety over this highly sensitive issue.
The Joint Meeting is of clear opinion that if the Hon'ble Supreme Court shows any
indulgence in this matter, it will result in destabilizing the social structure of our
country in coming days. The Hon'ble Apex Court is requested and expected to
appreciate and respect the sentiments and mandate of the mass of the country.

Thus, this Joint Meeting of the State Bar Councils and the Bar Council of India while
appreciate the step of the Hon'ble Supreme Court for having started this sensitive
conversation, having long-term societal ramifications, resolves to request the Hon'ble
Apex Court that the issue at hand be left for the legislative consideration, who after
wide-ranging consultative process, may arrive af an appropriate decision, as per the
societal conscience and mandate of the people of our country.”

Besides this, the meeting unanimously resolved to request the Union
Government to frame effective law for the protection of lives, interests and
privilege of the Advocates and their families and in case of any attack on them
or in case of (any bodily harm) injury to them or their family, the meeting has
demanded an effective law for appropriate payment of compensation in such
cases.

These apart, the meeting has also discussed and taken resolutions with regard to (iv)
the uniform rules for the enrolment fee, (v) approval of the Bar Council of India Rules
for Registration and Regulation of Foreign Lawyers and Foreign Law Firms in India,
2022 and (vi) the criteries/qualification and disqualifications for (a) being a voter in
the elections of State Bar Councils; (b) criterias for being a Member of State Bar
Council; and (c) criterias for being the Member of Bar Council of India and (d) the
issue of resolution of strikes.

The meeting was presided over by Mr. Manan Kumar Mishra, Senior Advocate,
Supreme Court of India, Chairman, Bar Council of India and ended with the vote of
thanks given by Mr. S. Prabakaran, Senior Advocate, Vice-Chairman, Bar Council of
India.

(Manan Kumar Mishra)
Chairman
Bar Council of India
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DEVNDRA DEDHA
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RAVINDRA BHATI
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SHWETA RANI
9958604236
VISHAL SHARMA
9811453186

RESOLUTION

The Coordination Committee of All District Court Bar Associations of
Delhi has passed a resolution expressing its displeasure on the day-
to-day proceedings going on before the Constitutional Bench of the
Hon'ble Supreme Court in the matter titled as Supriyo @ Supriya
Chakraborty versus Union of India [Writ Petition (Civil) No. 1011/2022)
and other connected matters. The matters before the Hon'ble
Supreme Court pertain to granting legal status and recognition to
Homosexual marriages i.e. marriage of the same sex couples.

Although the highest court of the land plays a pivotal and crucial role
in upholding the rule of law and thus maintaining harmony in the
society, there are certain issues that are too complex and have far-
reaching consequences that they cannot be left to the discretion of the
Hon'ble Courts.

The social ramifications of the ongoing proceedings before the
Hon'ble Court are colossal and have the potential to have an
unintended impact on the fabric of the society. There are certain
issues that are deeply entrenched in societal norms, values, and
beliefs. These issues require careful consideration and public debate,
as any decision or action taken without societal acceptance may have
far-reaching consequences. Such issues require a broad-based
consensus that can only be achieved through public debate and
discussion. Therefore, it is important that issues that have the potential
to affect society at large are discussed and debated in Parliament,
where elected representatives can take into account the views and

concerns of their constituents.
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Decisions made in isolation, without the benefit of the view of the
society, are likely to be ineffective and may even be
counterproductive. Such drastic change in law or policy must be made
while keeping in mind the interest of the society as a whole, and this
can only be achieved when there is broad-based societal acceptance.
Therefore, it is important that such issues are debated in a democratic
way in the Parliament, where elected representatives can take into

account the views and concerns of their constituents.

Thus, the regulation and legalization of marriage can only be
determined by the legislature through due legislative process, which
involves consultation with all relevant stakeholders as the legislative
body reflect the collective wisdom and conscience of the nation and
take into account cultural values, social standards, and other factors
that define acceptable human behavior when making decisions about
regulating, permitting, or prohibiting human relationships. It is
reiterated that only a competent legislative body possesses the
legislative wisdom to enact laws that govern human relationships ina
manner that aligns with societal values and national acceptability.

The issue at hand cannot be adjudged by means of Judicial
interpretations because it requires a more extensive consultation
process. The issues before the Hon'ble Court require extensive
consultation with various stakeholders and affected parties. This
process cannot be condensed into a single court case, as it requires
ongoing dialogue and collaboration. Therefore, this issue should be
referred to parliament, where a more extensive consultation process
can take place.
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Marriage and its incidental issues are blended with the social
structure in a manner that it touches each and every individual on
many levels including cultural, religious, emotional etc. The issue at
hand requires wide consultative process and hence cannot be
encompassed within the limited judicial adjudicatory precincts,
therefore judicial intervention in the said matter is not advisable on
the basis of equity and fairness as well.

There is no gainsaying that the Legislature, while drafting the various
laws pertaining to marriage, never envisaged the issue of marriage
between same sexes. Hence, any judicial endeavour to interpret the
“legislative intent”, when none existed, would be rendered nugatory.
It would thus be advisable that any expansion in the contours of
provision related to marriage should come through legislative law-
lnah!‘ lg.

In a democratic setup, the duty of law-making is typically delegated
by the electorate to its elected representatives. Thus, the legislature
would be best suited to foray into the new arenas of law-making, as
per the evolving needs of the society. The issue of same sex marriage
and its societal, psychological and medical impacts are at its nascent
and experimentative stage and thus should be treated with utmost
caution and wide consultation and discussions.

Dr. N.C. Sharma Raman Sharma
Advocate Advocate
Chairman Secretary General
Co-ordination Committee Coordination Committee
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RESOLUTION

(UNANIMOUSLY PASSED IN 2¥° NATIONAL CONVENTION OF VISHWA HINDU
PARISHAD VIDHI PRAKOSHTHA HELD IN AYODHYA ON 22-23 APRIL 2023)

The Legal Cell of Vishwa Hindu Parishad is highly disturbed by the tearing hurry with which the
Hon’ble Supreme Court of India has taken up upon itself to decide the issue of recognition of right

of marriage of same sex persons, transgenders, queers, etc.

We believe that there is no grave urgency to decide and determine the case related to same sex
marriage, when the country is still facing several other important issues in the socio-economic sphere.
While issues of eradication of poverty, implementation of basic and free education to all citizens,
right to Pollution free environment, problem of population control are affecting the entire Country,
there is no urgency shown nor judicial activism seen on the part of Hon’ble Supreme Court of India.

India is a country of divergent religions, castes, sub-castes which for centuries together have
recognised only marriage amongst biological male and female. The institution of marriage is not only
a union of two heterosexuals but also the advancement of the human race. The term marriage as
defined in various scripts and writing and also enactments, across religions, only refer to marriage of
two persons of opposite sex. The society has evolved and grown in India considering marriage as a
sacrosanct union of two heterosexuals and not a contract or agreement between the parties as per the
popular belief in western countries.

Further in India the marriage is not merely a union of two individuals but also it is a union of two
families and the reputation of the families is being tested on the basis of marriages in their respective
families. Marriages in India is celebrated like festivals from time immemorial, which will not be
possible in the cases if same sex marriage is allowed.

We should not forget that India is being governed by the Constitution and there is a clear
separation of powers given in the Constitution, per which the legislative function is entrusted to the
Parliament and State Legislatures and not to the Supreme Court or High Courts but the present
case is clearly an effort to encroach into the sovereign powers of Parliament with the intention to
direct Parliament to legislate in favour of same sex marriages. Recently in another matter related to
reservation to Dalits who converted into Christianity or Islam, the Supreme Court is also compelling
Parliament to accept recommendations of a particular report which has been dumped by the
Parliament sixteen years back by the same Government who appointed that particular Commission.

Website: www.vhp.org, E-mail: hinduvishwa@gmail.com, vhpintihgs@gmail.com

Telefax: 91-11-26178992, 26103495
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It is important to note that, the community is seeking to create a right within the Special
Marriage Act, 1954 when the said Act applies only to biological male and female and therefore, any
attempt to read down/strike down any provision of the Act and to newly define a particular
provision under the Act will clearly amount to rewriting the Act and taking over the power to
legislate from the Parliament.

The marriage is a socio-legal institution which can be created, recognized, conferred with legal
sanctity and regulated only by the competent legislature in exercise of its power under Article 246 of
the Constitution of India. The recognition of human relations like that of a “marriage” is essentially
a legislative function and the courts cannot either create or recognize any institution called
“marriage” either by way of a judicial interpretation or striking down / reading down the existing
legislative framework for the marriages.

The marriage in India has a civilizational importance and any attempt at weakening a great and
time-tested institution should be opposed vociferously by the society. Indian cultural civilization has
constantly been attacked for centuries but survived against all odds. Now in independent India it is
facing attacks on its cultural roots by the superimposition of western thoughts, philosophies and
practices which are not viable for this nation.

In light of the aforesaid, we express our deepest anguish on the hastiness shown by the Hon’ble
Supreme Court on this issue. Instead of catering to the pending backlog of cases and undertaking
crucial reforms to ensure access to justice and to resolve issues affecting the credibility of Judiciary,
critical judicial time and infrastructure is being spent on such fanciful issues which is totally
unwarranted.

X X
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Hindu Dharma Acharya Sabha®

The Voice of Collective Consciousness

H.H. Swami Avdheshanand Giri
President

Swami Parmatmanand Saraswati
General Secretary

To
Hon'ble Chief Justice of India
Supreme Court of India, New Delhi Date- 27" April 2023

Subject- A Memorandum on behalf of Hindu Dharma Acharya Sabha regarding the Plea
for Right to Same-sex marriage in the matter Titled as Supriya Chakraborty & Other V
Union of India bearing Writ Petition (Civil) 1011 of 2022, pending before the

Constitutional Bench of the Hon'ble Supreme Court of India.

On behalf of the Hindu Dharma Acharya Sabha, we wish to bring our concern to you for
your kind reference and indulgence on the aforementioned matter, in interest of justice for

the public at large on the followings basis:-

1. The Hindu Dharma Acharya Sabha is an apex federation of eminent Hindu Sampradayas
or institutes that is more than 200 years old and are represented by the chief of the
Sampradaya, various institutes, mathas, and ashrams spread not just within the territory
of India, but are being followed across the globe. The organization is being represented
and guided by more than 140 heads of the religious traditions (Sampradayas and Mathas)
to spread the values, tradition and culture of the religion in the right spirit. Because of
their reverence amongst the followers of Sanatan Dharma and its belief in the society,
Our Acharyas and Mandaleshwars have accumulative following. This encompasses all
sections of Hindu society across India and abroad. We are perhaps well adverse with the
undercurrents prevailing in our society being the direct recipients of the consequences of
the such actions. Needless to add that, many organizations today mislead the society by

misrpepresenting themselves as the protector of the rights of the society but to the

Office Gujarat - Arsha Vidhya Mandir, Munjaka, Rajkot, Gujarat -360005
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contrary are only there to please their selfish motives. Hence in view of the same, we

would like to submit the most concerning facts, perspectives and critical points which are
of utmost importance to protect the interest of the public at large.

. To protect India's ancient Vedic Sanatan culture, tradition, and sensibilities, no possible
substitution should be done with the sacred marriage ceremony that integrates men and
women; which would result in a direct attack to destroy India’s sacred primitive marriage
rituals.

. Marriage in India is a sacred and an essential ritual and not just a social recognition, title
or ceremony that is performed for social appearances. Marriage has a religious, cultural,
traditional, and spiritual concern that must work uninterruptedly for the continuous social
development of society. Therefore, recognizing Same-Sex marriage would be an attempt
to damage India's social development and push the country's future into darkness.

. Recognizing same-sex marriage, for the coming generation, will create misleading
perspective in the mindset of future of India, which shall result in destruction of the entire
ecosystem of family values, social responsibilities, and even constitutional validities.

. The children of such relationship will be unmindful about the real essence of the sacred
relationship between mother and father, which will create serious concern in the mindset
of growing children and their inability to understand the importance of family values in
the relationship arising out of a husband and wife. Needless to add, that the children will
grow up with serious social stigmas and non-acceptance in their pear, due their
unparalleled parenthood, to which they will only be a subject for satisfying one’s selfish
desire without taking into the consequence that shall follow. Further, this may also give
rise to crimes against children and adolescents, such as human trafficking, child sexual
abuse, exploitation, etc.

. Although being homosexual may be a biological trait, however forcing or promoting the
same would never be fair. Humans have a diverse range of biological characteristics, and
there have always been significant efforts to empower them. However, the structure and
social order founded on cultural values have never allowed such irrational demands, but
have only kept the customary laws in their highest regards.

. We are in all encouragement in providing rights and freedom to people of LGBTQ

communities. This Hon’ble Apex Court has always been an epitome of protecting the



made for your kind perusal and consideration. We hope and pray that our grievance will be
considered by the court to assist us in protecting our ancient Vedic culture, tradition, and Hindu
civilization for the greater public interest of Indians. It will be our privilege to discuss our
concern with you in person, if necessary, without prejudicing to your personal and professional

obligations.

In light of the facts mentioned above and the perspectives of the public at large, we would like to
convey that most Indians feel a deep sense of unease at the prospect of legalizing same-sex
marriage, which shall also be dealt with similar gravity. Hence we once again, would like to
request to you to kindly examine our view while dealing with subject-matter along
application of judicial mind on the constitutional rights and duties of the Judiciary as well

as that of the Parliament.

It is a humbly requested to the Hon'ble Supreme Court of India to consider our submission

while rendering your decision.

Swami Avdheshanand Giri
President
Hindu Dharma Acharya Sabha
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wemfen Tezufa werear,
Tregafa wram, faeedt

forora: - wrTa wates AraTera gRT i Ud ATt ¥, e ieh sAfedl o aane

=1, fafer ar=aen = &7 aE, e U

AT WEIEd, WA & WG Waies =araerd A, AWeliier Ua fauda fe

( Transgender ) 31Tfe safamai & faamg & siferemr =, faftr ar=ear < = faota o=

@, ACUAT FATE € Io aeadar/ATaier o foafew e, srieeaarearTor ¥,

frreferfias weeegut famgait w, 9 srvaraes yea ferar :-

1. WA 9, T WIATTeR, ATfefen S st eh SAIfeal o, WHAT T @1 8, a9
faeraienta faem =it AT wafea =maeEd g/ G4 U fuita s e
TR STEgART TE & | 9 & AR S Gt TEearsdl {9 et 39,
- green forem =t foram—aram, wemT gam watar @ stfiranr, SEEAn fasor s
WEET, 9 S I ATETEl B g @R T 8, IO MR auenh & gae
WA & Waled qrATed gRT 9 A1 g qedial G Tt @ =1 & whig =ariaeh
wfrgarfeaE g1

2. via fafir= omf, sl v sanferal 1 397 8 | sUE wafeal @ daet Saw
E Ud e feen & wea, faare @ A & | frame @ ween 1 dee &
forom Afirent @ faer= 2, afeews wra wfa =it s=ifa off 1 vreg ‘faame’’ =r
farfrr= forami, srfaframi, orei we fafuat & aftsnfte famar war 8 | @it emi F,
hae faufta ferm & 2 safarar & faare @, 2 srem et & ufas faes & ®




H, W 24 g4, WRA o1 qHT, faenfaa g3 R, urverea 29n | wreniua, o val
& WEd, TS AT HEHd ohl WTaaT TE a1 @ |

3. WA @& Waled =ATareTd g AT (2014 ), Faaw wied (2018 ) & WHell §
wwettitent ua fauda fert ( Transgender ) & atferannl & ud & & wefara faran
| ooy o wera, git ave @, Sedifed 9t swam @ €, S fon 3w gr s
T @ 2| e faudta wwa @t e fusst snfaan, st oft snferra 3mem wy,
vifer ud afea &1 W@ 8, S ow ot aruw el & ford, wrea watew
=qraTed & fauta &, 319w et o fafvfa e o gaw @ @ # ) o feerfa W,
AT ARt & farame = fafer wran fed s &6t @i, 3w diferes s =
Bra, denfren Sifera 81 WeheT &, W Shaet WA T WHE gRT A ST &
wifera fram ST EeRaT 2 |

4. faenfaert 3 uger & Iuiram Frofal & smem W, wdawE @, TrES st sfwar
( FfereRrl =t weeror ) stfrfrEm 2019 = sfufafia frar @ i saferd 3w
WHETE i g IR AT e, o6 37 wrer S fean o e # ot 3= g
afirerr e =& foRd T R, welen et B U W U e & afirer st
TEWTe /e, faenfaent g feRar s @ 1 Saw sifufram & sifufafua @
T W, Ia YT WHETE & SAfeal sl 98 Srar/HiT FA o Hiferen aAfier
& ® fof 3k foae =1 favier faame srfufram 1954 & siata, gsitasa &
T4 YT 2t ST |

5. IE AT W@ Heeaqui § fo 3w wqeEra favre g, favre faare sifufem 1954 &
3faia, TR ST W /I AT @ FAaAfen 3o sferfram, A e gEe
3 wfgen W @ g 2, gaferd fardt off wraem @ gem/aer @ @ ot
YOI, AT Iad Aaw (Uraen ) w9y qie ¥ gRee e, 39 99
e | ferar, fafvem ud v wu @, faenfae & s a=m @t ofem & o0
AT A&

6. foame us wmifae T Gen 7, 9 vna & wfaum & arese 246 &
aferta, wara faenfarenr g, st wifem w1 g o ST R, 3@ wHT 9 "
HT=ar yeE @t 3 fafafia frar ) U faaw' T dwen @, e



s, faenfie g fod 7 faam deen & gd wawy @, 71 T i aewdt
B AT € T TR S Wbl 8 3 AT E Han S Wehdl € |

7. va ¥ faame’’ 1, FEeR @A & TRt ot e @, s g gen fade
femar s =nfed | v Aiegfae qvar W, afed ¥, e amm a R 8,
foRt off, ek amemel & @Tg off, 97 Wi g €| o T@Aw WRd H, 39 uAT
Witehta TS UX ufyert faam, S9iA1 ua yenedt & SAfERquT a6, [T ST Ug
WIE, A gA e, & o sqaeiies @i 2 |

8. SudeR URUed ¥ gH 36 Heeaqul faud W, HH-1a gaied —ararerd gr feeng s
TET ATILAT U, U1 e UieT e hid & | =a1d Shi T9AT U AT ek Uga—
@& AT sl Giva i a2 =g uTferent i favaraar sl sad @ & fod,
wfaa WS shl 90 @A Ud HEeaqul e i & T W, Ua Hiediie 1ee
W, ATATTH 1 U Gf-4aTel @iel sl 16 /3UaT feham =1 @1 8, S aden e g

[ Ud g, A diawa frees o g o e fawa w, wdit femeg
feral /ATl ¥, WMyt A & ford, avae e 38 3R I giafvea
T YATE W R AT faare, = utferent grr ae it @ e 9, Fite
e ferera, gt & &, faenfaent & genfterr & smar )
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