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Background and Context

A five-judge Constitution Bench headed by Chief Justice DY Chandrachud 

comprising Justices SK Kaul, SR Bhat, Hima Kohli, and PS Narasimha, reserved its 
judgment on May 11, 2023. This followed a rigorous ten-day session during which senior 
advocates AM Singhvi, Raju Ramachandran, KV Viswanathan, Anand Grover, and Saurabh 
Kirpal presented their arguments on behalf of the petitioners. On the other side, Attorney 
General R Venkataramani, Solicitor General Tushar Mehta represented the Centre, and senior 
counsel Kapil Sibal appeared for Jamiat-Ulama-i-Hind.


India is widely recognised for its profound socio-religious diversity, which constitutes a 
mosaic of various belief systems. Marriage in India holds significant social and ritualistic 
importance, traditionally viewed as a union between a man and a woman. Serving as a crucial 
component of every individual's life, marriage has been instrumental in the propagation of 
future generations, making it a fundamental institution of human society throughout history.


The issue of same-sex marriage has elicited concerns from various organisations, 
emphasising the necessity for a cautious and prudent approach. Numerous socio-religious 
groups have expressed apprehensions, perceiving it as a social experiment engineered by a 
select few. The complexity of the matter is further exacerbated by the fact that it carries 
substantial social and moral implications that cannot be disregarded.


Globally, as of 2022, 68 countries have criminalised homosexuality, while 32 countries 
legally recognise same-sex marriages.


In 2018, a five-judge constitution bench of the Supreme Court, led by Chief Justice Dipak 
Misra and including Justices R.F. Nariman, A.M. Khanwilkar, D.Y. Chandrachud, and Indu 
Malhotra, unanimously decriminalised the 156-year-old colonial-era provisions of section 
377 of the Indian Penal Code (IPC), which criminalised consensual unnatural sex. Justice 
Indu Malhotra, the sole female judge on the Constitution Bench, stated, "History owes an 
apology."


In India, every citizen, regardless of their sex, caste, creed, race, religion, or region, possesses 
rights enshrined in the constitution. India accepts and respects individuals from all walks of 
life, allowing them to live freely without inhibition, restrictions, or social boycotts. However, 
it is important to note that the institution of marriage, which holds a sacred place in Hindu 
philosophy and is deeply rooted in family and societal values, should not be infringed upon.

Institution of Marriage in India


In Indian culture, marriage is perceived as a union between two biological heterosexual 
individuals with the purpose of advancing the human race, rather than a mere contractual 
agreement between two individuals. Through the exchange of marriage vows, two individuals 
enter into a union that encompasses emotional, physical, mental, and spiritual dimensions. 
The religious texts of various world religions unanimously assert that marriage is a religious 
concept.



Hindu Concept of Marriage


Marriage holds significant cultural and historical value in India. Marriage is an 
institution as per Indian ethos and Hindu practice. Unlike in many Western 
countries, marriage is not a ‘contract’ for physical union alone. Instead, it’s a 
socio-economic institution having huge implication for the ‘families’, ‘society’ 
and India as a ‘nation’. 


The Hindu scriptures expound upon an ordered sequence of life stages. The four 
stages of life in Hindu dharma are known as ashramas, namely Brahmacharya 
(the stage of a student), Gṛhastha (the stage of a householder), Vanaprastha (the 
stage of a forest walker or forest dweller), and Sannyasa (the stage of a 
renunciate). The four ashramas are regarded as a significant life-cycle model 
framework.


The Gṛhastha ashram pertains to the phase of an individual's life that involves 
marriage, and encompasses the responsibilities of managing a household, 
nurturing a family, providing education to one's children, and engaging in a 
social life that revolves around the family unit.
 
In Vishnu Puran it states that “When the scriptural studies appropriate to the 
student have been completed, and he has received blessings of his Guru, let him 
enter into the order of the Gṛhastha (householder). Let him pursue and obtain, 
by ethical ways, home, wife, and wealth, discharge to the best of his ability the 
duties of his life's stage. He should satisfy the soul of his ancestors with funeral 
cakes; the gods with oblations; guests with hospitality; the sages with holy 
study; the progenitors of mankind with progeny; the spirits with reverence; and 
all the world with words of truth.”1

Hindu marriage is a unique kind of vow, oath, or commitment that 
acknowledges the interdependence of marriage, procreation, parenting, and the 
family unit. There is no evidence for any manifestation of the connection 
between marriage and sexual expression between the same-sexes in Hindu 
rituals.


Concept of Marriage as per Quran

The permissibility (halal) of the innate attraction between two individuals is 
contingent upon the institution of marriage. The Holy Qur'an acknowledges a 
special sacred bond that assures procreation, specifically between a male and a 
female, and the corresponding rights and responsibilities that stem from it. 



According to the Quran, the primary purpose of a spouse is to safeguard against 
immoral desires. However, engaging in sexual activity outside of the context of 
marriage and without the intention of procreation renders such behaviour 
forbidden (haram).

The Hadith, which comprises several stories documenting the utterances and 
actions of Muhammad and his associates, holds comparable authority to the 
Qur'an. It is unequivocal in its denial of male homosexual activities. According 
to the Qur'an (4:16), men who engage in sexual misconduct together are subject 
to unspecified punishment unless they express remorse and repent.2

The Prophet is believed to have advised that both the male and female partners 
involved in Zina, which refers to illicit heterosexual intercourse, are to be 
punished equally with the penalty of execution by stoning.


Concept of Marriage as per Bible

The discourse surrounding the biblical principles and perspectives of Jesus 
about same-sex marriage has been a subject of extensive discussion. Numerous 
scholars and campaigners contend that the primary emphasis of the Bible is to 
enthusiastically embrace our contemporary society with a receptive mindset and 
compassionate spirit. According to this line of reasoning, it is impossible to 
refute the notion of an institution as presented in scripture.


Jesus establishes marriage as a union between a male and a female. This is 
believed to represent the notion that God created male and female individuals to 
collaborate to care for the entire creation. Based on this particular definition, the 
concept of same-sex marriage is deemed ineligible.  Jesus did not explicitly 3

address the topic of same-sex marriage, as his portrayal of marriage inherently 
precluded it. 

The institution of marriage represents the collaborative efforts of two 
individuals in managing the diverse aspects of God's creation. The management 
of humanity is considered the pinnacle of design, as it is the context in which 
God calls upon individuals to exercise ethical stewardship. The creation of male 
and female by God is a complementary combination.

It appears that neither Jesus, Paul, nor God the Father, who is believed to have 
inspired scripture, acknowledged the concept of homosexual marriage. 



The inclusion of a new category in marriage is contrary to the trajectory of 
marriage as outlined in every scripture.
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The Decision-Making Dilemma: Should it be the Legislature or 
Judiciary?


India is renowned for its rich socio-religious diversity, which is a mosaic of 
various belief systems. In light of this, any matter that has the potential to 
disrupt the fundamental social structure or cause a significant impact on our 
socio-cultural and religious beliefs must be subjected to a legislative process. 
The legislative body, being the embodiment of the people's will, is best 
equipped to address such sensitive issues with the utmost care and prudence.


It is pertinent to note that the issue has evoked strong reactions from various 
quarters, highlighting the need for cautious and prudent handling. In particular, 
certain socio-religious groups have expressed their apprehensions over the 
matter, perceiving it to be a social experiment engineered by a select few. The 
complexity of the issue is compounded by the fact that it carries both social and 
moral implications that cannot be ignored.


In this context, the pendency of the same-sex marriage issue before the Supreme 
Court has raised concerns among responsible and prudent citizens regarding 
their children’s future. The Bar Council of India, in its resolution on 23.04.2023, 
has explicitly stated that more than 99.9% of the country's populace opposes the 
concept of same-sex marriage.


It is essential to acknowledge that any proposed changes to the societal fabric 
must be evaluated with great deliberation and care, as it could potentially have 
far-reaching consequences. The Indian populace's deeply rooted socio-cultural 
and religious beliefs must be given due consideration in any decision-making 
process. As such, the legislature, as a body truly reflective of the will of the 
people, is well-suited to handle matters of such sensitivity and magnitude.


The issue of same-sex marriage requires a thorough and meticulous evaluation, 
considering its potential impact on the country's social structure and religious 
beliefs. The Bar Council of India's resolution and the views of the vast majority 
of the Indian populace underscore the need for any changes in societal norms to 
be appropriately addressed through a legislative process.


The conventions surrounding marriage have evolved over time, influenced by 
various socio-cultural and religious factors that have shaped the perception and 
understanding of the institution. However, the fundamental principle that 
marriage is a union between a biological male and female for the purpose of 
procreation and recreation has remained a constant, woven into the fabric of 
human societies throughout history.




India, as a nation of diverse religions, has a rich heritage of recognizing and 
honoring the institution of marriage as a sacred bond between a biological male 
and female, which has been upheld and celebrated for centuries. Marriage is not 
just a union between two individuals of the opposite sex, but a crucial element 
of the social fabric that serves the noble purpose of human procreation and 
advancement.


Marriage in India is not merely a contractual agreement between two 
individuals but rather an institution that binds two families together. It is 
celebrated with great pomp and ceremony, akin to a festival, underscoring its 
cultural significance in Indian society.


Given the deep cultural and historical importance of marriage in India, any 
attempt to alter the traditional understanding of marriage would have far-
reaching consequences on the country's social fabric and cultural heritage.


 
Chief Justice of India’s stance on Same-sex marriage


Chief Justice of India DY Chandrachud while hearing the batch of petitions 
seeking legal recognition for same-sex marriage in India, said, “The very notion 
of a biological man is absolute which is inherent”, He added, “There is no 
absolute concept of a man or an absolute concept of a woman at all. It's not the 
question of what your genitals are. It's far more complex, that’s the point. So 
even when Special Marriage Act says man and woman, the very notion of a man 
and a woman is not an absolute based on genitals."


Various Entities' Resolutions opposing Same-Sex Marriage


Hearing of the case in Supreme Court of India 


Same-sex marriage has been a contentious subject globally for numerous years. 
The matter of same-sex marriage in India was brought to the forefront on 
November 25, 2022, when Supriyo Chakraborty and Abhay Dang, a 
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homosexual couple, submitted a petition to the Supreme Court of India 
requesting the acknowledgement of same-sex marriage within the framework of 
the special marriage act.


The case was presented before a bench consisting Chief Justice of India (CJI) 
DY Chandrachud and Justice Hima Kohli heard the matter before seeking the 
response of the Central government and its top law officer. The bench directed, 
"Issue notice returnable in 4 weeks. Liberty to serve the central agency. Notice 
shall be issued to the Attorney General."4

The Supreme Court issued a directive on January 6, 2023, that requires 
consolidating all pending applications for legal recognition of same-sex 
marriage from multiple high courts to the Apex court. The Supreme Court has 
notified on supplementary petitions filed on various dates, particularly January 
30, February 10, February 20, and March 3, 2023, seeking comparable relief. 
These petitions have been consolidated with the primary case.


The Centre filed an affidavit on March 12, 2023, opposing same-sex marriage 
before the Supreme Court. The testimony contended that the concept of an 
Indian family is predicated on the presence of a biological male and female and 
that the court lacks the authority to alter the country's legal framework, which is 
deeply entrenched in cultural and religious traditions.


On March 13, the Supreme Court referred the matter to a Constitution Bench, 
considering the broader context of the petitions and the interconnectedness of 
the statutory system and constitutional rights.


The Jamiat Ulama-I- Hind expresses opposition to the rationale behind the legal 
recognition of same-sex marriages on April 1, 2023, contending that the Islamic 
faith's unequivocal and firmly established prohibition of homosexuality 
precludes such recognition.


On April 15, 2023, the Supreme Court declared the composition of a five-judge 
adjudicatory body that will deliberate on a group of petitions seeking lawful 
acknowledgement of same-sex marriage.


On April 17, 2023, the Centre presented a renewed petition to challenge the 
legitimacy of a set of arguments. The Solicitor General initiated the submission, 
and the Chief Justice of India directed it to be included in the docket alongside 
the principal matter.




As per the National Commission for Protection of Child Rights (NCPCR), on 
April 17, 2023, it has been suggested that "same-sex youngsters may not have 
had as much exposure to traditional gender role models, which may affect how 
they perceive gender roles and gender identity."


The legal recognition of same-sex marriage was the subject of a batch of 
petitions heard by a five-judges bench of the Supreme Court on April 18, 2023. 
The bench was headed by CJI DY Chandrachud and included Justices Sanjay 
Kishan Kaul, S Ravindra Bhat, PS Narasimha, and Hima Kohli. The petitioners 
are represented by advocates Mukul Rohatgi, Arundhati Katju, and Menaka 
Guruswamy, while Solicitor General Tushar Mehta represents the government 
of India.  


On the first day of the hearing, the bench of judges said, "We are not going into 
the personal laws, and now you want us to get into it. Why? How can you ask 
us to decide it? We cannot be compelled to hear everything." The Chief Justice 
of India said, "We are taking a middle course. We don't have to decide 
everything to decide something." 


During the second day of proceedings on April 19, 2023, Solicitor General 
Tushar Mehta, representing the Centre, submitted a new plea at the beginning of 
the hearing. The appeal sought to include all states and Union Territories as 
parties to the ongoing lawsuit. 


Chief Justice of India DY Chandrachud observed, "When you say that 
homosexuality is an innate characteristic, it's also an argument in response to 
the contention that this is very elitist or urban or has a certain class bias. 
Something which is innate cannot have a class bias. It may be more urban in its 
manifestations because more people in urban areas are coming out of the closet. 
There is no data coming from the government that this is urban or something." 
Justice Ravindra Bhat said, "There are certain things which can be done straight 
away without entering other arenas. If there is no prohibition in parent 
enactment, it becomes that much easier."


On April 20, 2023, several legal arguments were presented before the apex 
court, including those related to the right to health, the status of marriage, the 
regulation of having only one child, the issue of harassment, and the legal 
recognition of heterosexual relationships. After the hearing, Chief Justice of 
India DY Chandrachud said, "Same-sex couples seek the same benefits of 



marriage. There are a whole range of benefits that cohabitation and marriage 
provide."  


Following a ten-day hearing on May 22, 2023, the highest court has reserved its 
verdict on same-sex marriage.


 



Way Forward


1. Debate on legalisation of same sex marriages is not new. This 
conversation across communities, people with diverse cultural 
backgrounds, religious faiths and practitioners has been there for decades. 

2. Even in India, the debate relating to lesbians, gay, bisexuals, trans-
genders, queer and several other forms of sexually oriented people has 
been there for over four decades. 

3. Supreme Court of India decriminalised homosexuality on September 6, 
2018 after having struck down Section 377 of Indian Penal Code (IPC).  

4. Preceding this Supreme Court decision by a five judges Constitutional 
bench, a nationwide debate within and outside the Parliament helped 
build consensus across religious faiths and practices to deal with ‘same 
sex’ relationships from a humane angle. 

5. After application of Section 377 of IPC was stuck down, pre-colonial era 
act that was in force for over 157 years came to end thereby 
‘decriminalising’ a different sexual orientation of Indian people. 

6. The implication of such decriminalisation was to enable ‘individuals’ 
with sexual orientation of uniqueness to live at peace, be part of the 
society as graceful and equivalent citizens with rights and responsibilities 
as any other Indian. 

7. Currently, the debate relating to Supreme Court hearing on legalising 
‘same sex marriages’ moves into a different zone with serious socio-
economic and cultural implications as a nation, society and race. 

8. Bringing about a drastic structural change in Indian society cannot be 
limited to ‘wisdom’ and ‘will’ of the honourable judges. 

9. As done earlier, an open country-wide debate on possibility of even 
considering ‘legalisation’ of same sex marriages will have to happen with 
stakeholders consultations at various levels. 

10.Social scientists and population experts must be roped in along with 
representatives of political parties, religious heads and Dharmic gurus to 



develop a framework for this debate. 

11.Will of the people on ‘same sex relationships’ must be reflected through a 
legislation / act / declaration of the Parliament and such debates can be 
held across State Legislatures, Councils and even community 
consultations. 

12.A decision on ‘same sex marriages’ cannot be limited to precincts of 
Supreme Court. In a thriving democracy like India, people’s consultation 
and legislation is the preferred way to bring about societal changes. 

13.Experiences of global communities and countries that have either 
legalised, rejected, criminalised or otherwise should be studied before a 
call on legalising same sex marriages is even considered. 

14.State of ‘gender fluidity’ that Chief Justice of India referred to has had 
devastating impact in most liberal societies and communities across 
Western world leading to complications in use of even public toilets, 
changing rooms, sports events, gender-specific schools, social gatherings 
to mental health issues in individuals with varied sexual orientations and 
their children. 

15.Indian mind-space should be open, flexible and compassionate to 
accommodate same sex relationships as part of wider societal matrix 
rather than limiting it to rigidity of courts. 

16.A decision on legalisation of same sex marriages cannot happen that may 
disconnect the entire Indian society from our socio-cultural and 
civilisational ethos.
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