
Explainer: Recognition of same-sex marriages 

On March 13, 2023, Indian apex court transferred a plea for recognition of same-

sex marriages to the constitutional bench. Justice DY Chandrachud, PS 

Narasimha and JB Pardiwala listed the hearing from April 18, 2023. 

In an affidavit, Indian government has opposed the plea seeking legal 

recognition of same-sex marriages. Indian government said that marriage is 

accepted ‘statutorily, religiously and socially’ only between a biological man and 

a woman. The affidavit argued that any deviation from this accepted form could 

only be voted by lawmakers and not ruled by courts. 

As per Indian government, formalising marriage also impacts related issues like 

adoption and inheritance rights, thus it is important for the legislature to discuss 

the matter while taking into account all viewpoints that might have an effect on 

society. 

Marriage is an institution as per Indian ethos and Hindu practice. Unlike in many 

Western countries, marriage is not a ‘contract’ for physical union alone. 

Instead, it’s a socio-economic institution having huge implication for the 

‘families’, ‘society’ and India as a ‘nation’. 

Same-sex marriages around the world 

Currently, 32 countries recognize same-sex marriages as legal: Argentina, 

Australia, Austria, Belgium, Brazil, Canada, Chile, Colombia, Costa Rica, 

Denmark, Ecuador, Finland, France, Germany, Iceland, Ireland, Luxembourg, 

Malta, Mexico, the Netherlands, New Zealand, Norway, Portugal, Slovenia, 

South Africa, Spain, Sweden, Switzerland, Taiwan, the United Kingdom, the 

United States of America and Uruguay. 

About 22 countries have legalized same-sex marriages nationally through 

legislation. Among these, Australia, Ireland and Switzerland legalized same-sex 

marriages through legislation only after nation-wide votes. 

10 countries have legalized same-sex marriages through court decisions — 

Austria, Brazil, Colombia, Costa Rica, Ecuador, Mexico, Slovenia (followed by 

national legislation), South Africa, Taiwan and the United States of America. 

Two countries, South Africa and Taiwan, enacted legislation legalizing same-sex 

marriages after courts mandated them to do so. 



Number of countries that have legalized same-sex marriage as of 2022, by 
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Worldwide, 68 countries criminalize homosexuality as of 2022. Most of them 

are located in the Middle East, Africa, and Asia. In 11 countries, death penalty is 

imposed or at least a possibility for private, consensual same-sex sexual activity.  

These countries are Iran, Northern Nigeria, Saudi Arabia, Somalia, Yemen, 

Afghanistan, Brunei, Mauritania, Pakistan, Qatar and the United Arab Emirates. 

“Countries that criminalize homosexuality as of 2022ii 

 

 

 

 

 

 

 

 

 



Affidavit by Indian Government 

       

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



India decriminalized same sexuality in 2018 

A five judge constitution bench led by Chief Justice Dipak Misra, Justices R.F. 

Nariman, A.M. Khanwilkar, D.Y. Chandrachud and Indu Malhotra unanimously 

decriminalised 158-year-old colonial-era provisions of section 377 of the Indian 

Penal Code (IPC) which criminalises consensual unnatural sex.  

Then Chief justice of India Dipak Misra said Section 377 is irrational, indefensible 

and manifestly arbitrary. He added, The LGBTQ+ community needs rainbow of 

hope for the sake of the humanity. They should be allowed to live with dignity 

and without pretence. This is their journey to dignity, equality and liberty. 

 

Concluding Observations: 

In India, every citizen irrespective of sex, caste, creed, race, religion, or region 

has rights mentioned in the constitution. India accepts and respects everybody.  

In 2018, the apex court decriminalised section 377. Issues pertaining to same- 

sex marriages are a matter of scrutiny by Legislators, social leaders, 

communities, dharmic leadership and others. 

However, there are several countries globally which penalise Homosexuality. 

Self-claimed intellectuals and scholars mastering people on India’s viewpoint on 

same-sex marriages should also be vocal against the same homosexual 

community living in fear in these countries. 

In Indian context, a national, open debate must precede legalizing same sex 

marriages. Wide ranging consultations must happen before a call is taken. 

Legalizing same sex marriages or otherwise should not be left to either 

policymakers or courts. It’s the society at large based on Hindu / Indian ethos 

that a decision on same sex marriages be taken.  

Individuals with different sexual preferences can live the way they want to 

without inhibition, restrictions or social boycott. But, the institution of marriages 

which is sacrament in Hindu philosophy , family and societal values cannot be 

infringed upon. 

Larger socio-economic implications will have to be evaluated through a deeper 

study on allowing same sex marriages in other countries and places where it has 

been prohibited. 
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